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DECISION
On January 23, 1998, the|Borough of Franklin petitioned

for a scope of negotiations determination.

determination that proposals made

mandatorily negotiable and may nof

arbitration.
The parties have filed bz

filed a certification. These fact

The FOP represents patrol
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are engaged in interest arbitratig
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riefs and exhibits; the FOP has
S appear.

The

officers and sergeants.

lred on December 31, 1997. They
b1 .

risions that would: (1) mandate
officers on shift at all times;

patrol officer is required to




P.E.R.C. NO. 98-138

work alone on the road, that offid

er will receive overtime

compensation for the first four hdqurs of the shift and double-time

pay for all work thereafter; and (
released from the midnight shift &
scheduled court appearance the nex
clarifies this last proposal to sf
release time in emergencies or whe
necessary to maintain minimum staf]

The Borough also asks tha

of one of its proposals. That prg

The Borough is undertakin
and proposes a modificati
language to facilitate £]
reliance on overtime.
The Borough’s police ford
the chief, seven patrol officers,
sergeants. Patrol officers respon
a commercial, heavily-traveled hig
to work alone during certain perig
allows for deployment of more offi
is needed., On about ten to twelvg
officer has a scheduled court appg

working a midnight shift.l/

Most court appearances are i
scheduled in the evenings.
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court.
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on of the current
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The scope of negotiationdg for police officers and
firefighters is broader than for dther public employees because
N.J.S.A. 34:13A-16 provides for a |[permissive as well as a
mandatory category of negotiationg. Paterson Police PBA No. 1 v.
Paterson, 87 N.J. 78 (1981), outlines the steps of a scope of
negotiations analysis for police dfficers and firefighters:

First, it must be determilned whether the
particular item in dispuye is controlled by a
specific statute or regullation. If it is, the
parties may not include gny inconsistent term in
their agreement. [State |v. State Supervisory
Employees Ass’n, 78 N.J. |54, 81 (1978).] If an
item is not mandated by gtatute or regulation but
is within the general didcretionary powers of a
public employer, the next] step is to determine
whether it is a term or dqondition of employment
as we have defined that ghrase. An item that
intimately and directly gffects the work and
welfare of police and finefighters, like any
other public employees, gnd on which negotiated
agreement would not significantly interfere with
the exercise of inherent |or express management
prerogatives is mandatorily negotiable. In a
case involving police and firefighters, if an
item is not mandatorily negotiable, one last
determination must be made. If it places
substantial limitations qQn government'’s
policymaking powers, the [item must always remain
within managerial preroggdtives and cannot be
bargained away. However, if these governmental
powers remain essentially unfettered by agreement
on that item, then it is |[permissively negotiable.
[87 N.J. at 92-93; citations omitted]

However, in a case arising in the |context of initial or successor
negotiations, we will determine only whether a contract proposal
is mandatorily negotiable since arn employer may decline to submit
permissive proposals to interest drbitration. Town of West New

York, P.E.R.C. No. 82-34, 7 NJPER |594 (12265 1981).
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4.

We turn to first to the HOP’s proposal that there be two

patrol officers on a shift at all
such minimum staffing requirementd

negotiable. See, e. Paterson;

.7

95-18, 20 NJPER 380 (925192 1994);

No. 92-102, 18 NJPER 175 (923086 1
P.E.R.C. No. 91-87, 17 NJPER 225 ({
P.E.R.C. No. 91-15, 16 NJPER 479 (
P.E.R.C. No. 88-22, 13 NJPER 724

Plainfield, P.E.R.C. No. 84-29, 9

Readington Tp., P.E.R.C. No. 84-7,

reach the same result here.

We next consider the FOP’
patrol officer works alone on the
compensated at the overtime rate f
the double-time rate after that.
provisions are,

in general, mandaf

State of New Jersevy (Dept. of IlLaw

times. We have long held that

are not mandatorily

City of Linden, P.E.R.C. No.
City of Long Branch, P.E.R.C.
992) ;
922097 1991); Lopatcong Tp.,
921207 1990); Middle Tp.,
918272 1987); City of

City of Union City,

NJPER 601 (9414254 1983);

9 NJPER 533 (914218 1983). We

s proposal that whenever a
road, he or she shall be
or the first four hours and at
Compensation and premium pay
e.

orily negotiable. See,

A

and Public Safety, Div. of State

Police), P.E.R.C. No. 95-40, 21 NJ
one-half time pay for insufficient
Edison Tp., P.E.R.C. No. 84-89, 1(

one-half time pay if work hours c}

Township of Rochelle Park, P.E.R.(C.

(918315 1987), aff’d NJPER Supp.2d

one-half time pay where involuntar

[PER 38 (926024 1994) (one and
notice of schedule change) ;
NJPER 121 (§15063 1984) (one and
lange without four days’ notice);

No. 88-40, 13 NJPER 818
| 198 (§176 1988) (one and

'y reassignments effected without
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contractual notice or exceed contr

where managerial prerogatives are

bears a reasonable relationship tg

circumstances affecting working cg

compensate. Rutherford Bor.,

(§27151 1996), aff’d 23 NJPER 242

Two recent decisions disd

premium pay clause and a claimed managerial prerogative.

Rutherford Bor.,
contract provision requiring that
increase whenever six or more memj
transferred from fixed-shift work
premium pay for all employees was
removal from fixed work assignment
unit members. We concluded that f{

significantly interfered with the

transfers for such reasons as long

conflicts, emergencies, training 7
reasons. In Lopatcong Tp., P.E.R

(926184 1995), we considered a con
double-time pay for patrol officej
The case arose after the Township
provision, the PBA filed an unfaiz

defense, the Township maintained f{

impermissible restriction on its &

P.E,

we held to be not

5.
act maximum). This is so even
implicated, so long as the pay

a particular hazard or to other
nditions which it is designed to
R.C. No. 97-7, 22 NJPER 280
(§28116 1997).
uss the relationship between a
In
mandatorily negotiable a
all unit members receive a 5%
bers of the 38-officer unit were
assignments. We found that the
not reasonably related to
8 of a much smaller number of
he provision was a penalty that
employer’s prerogative to make
j-term illness, personality
leeds or other operational
C. No. 96-12, 21 NJPER 290
ltract provision requiring
's working alone after sunset.
stopped complying with the
I practice charge and, as a

that the clause was an

)bility to make staffing
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decisions. We acknowledged that i
construct a scenario where a premi
significantly interfere with an en
levels...."
where, both before and after it st
provision, the Township had routin
dark. We concluded that paying ddg
when an officer worked alone aften
interfere with the Township’s staf
found that the Township had violat
contract provision. In an earliern

P.E.R.C. No. 91-15, 16 NJPER 479
mandatorily negotiable the same pn
pay for officers working alone afy
proposal involved compensation iss
companion proposal to require the
officers after sunset.

Within this framework, wsg
contention that the proposal would
its ability to make staffing decis
the proposal bears a reasonable rqg
to compensate for, the safety haz3
This proposal would not,

decision to deploy only one patrol

periods.

t might be possible "to
um pay provision would

ployer’s ability to set staffing

We found that that was not the case in Lopatcong

opped complying with the

ely scheduled two officers after
uble-time on the rare occasions

sunset would not significantly

fing decisions. We therefore
ed the Act by repudiating the
decision, Lopatcong Tp.,
921207 1990), we found to be
ovision requiring double-time
er sunset. We held that the

ues which were severable from a

Borough to assign two patrol

consider the Borough's
significantly interfere with
ions and the FOP’'s position that
lationship to, and is designed
rds of working alone.

on its face, nullify the

officer during certain

Given the rule that prenium pay proposals are
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mandatorily negotiable, we cannot
premium pay proposal would signifi
Borough’s staffing decisions.g/ W
considering such a proposal, an in
the statutory criteria under N.J.§
evidence concerning the financial
safety risks or other consideratid
compensate.i/

We turn now to the FOP’s
released from the midnight shift 3
scheduled court appearance the nex
that the release time proposal is
regulation, but argues that the pj
negotiable because it would either
the midnight shift or require that

paying another officer at overtime

2/ We need not address whether
where a clause requiring ths
entire shift to one officer

mandatorily negotiable. Cf
Bridge Ed. Ass’'n, 98 N.J. 54

say on this record that this
cantly interfere with the

e stress however, that in

terest arbitrator must weigh all
[.A. 34:13A-16g, including

impact of the proposal and the

ns for which it is designed to

proposal that an employee be
t least six hours before a
It day. The Borough concedes

not preempted by any statute or
'ovision is not mandatorily

F reduce the staffing assigned to

staffing be maintained by

b rates to f£ill the slot.

there might be circumstances
b payment of double time for an
working alone would not be

01d Bridge Bd. of Ed. v. 01d
3, 533 (1985) (award of full

year’s salary for employer’
provision would nullify fis
position).

The Borough argues that the
warrants making an exceptio
premium pay proposals are
decline to do so and note t
police force was even small
award in Lopatcong Tp., Doc
Again, however, the arbitra
financial impact of any pro
department.

breach of layoff notice
al decision to abolish

small size of its department
to the general rule that
ndatorily negotiable. We
at the size of the Lopatcong
r. See Interest Arbitration
et No. IA-93-116 at p. 2.
or must fully consider the
osal in light of the size of the
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The FOP asserts the provi

because an officer on the midnight]

time to rest between shifts if the
court the next morning. It notes
hours long.

Applying the tests set fqg
proposal to be mandatorily negotig
reduce the possibility that an off
ten-hour midnight shift, then apps
appearance the next morning, and
shift the next evening. It, in eg
during such a long shift and, as §
affects employee work and welfare,
No. 97-116, 23 NJPER 236 (128113 1
employees an equal share of weeker
negotiable); Trenton Bd. of Ed., B
(§19187 1988) (work breaks are a mg
negotiations). While the Borough
its staffing needs are met, the F(
state that the Borough may deny rq
where the Borough deems it necessg
levels.

In this posture, the proj

interfere with the Borough’s right

While the Borough maintains that {

additional overtime, that labor cq

8.
sion is mandatorily negotiable
shift would have insufficient
officer were required to be in
that midnight shifts are ten
rth in Paterson, we hold the
ble. The proposal seeks to
icer will be required to work a
ar for a perhaps day-long court
hen return for another ten-hour
sence, proposes a work break
uch, it intimately and directly
Cf. Cumberland Cty., P.E.R.C.
997) (proposal to give all
jJds off is mandatorily
). E.R.C. No. 88-135, 14 NJPER 452
Indatory subject of
has an interest in ensuring that
)P has clarified its proposal to
blease time in emergencies or
lry to maintain minimum staffing
bosal does not significantly
to make staffing decisions.

the proposal may require

pst issue alone does not make the
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proposal not mandatorily negotiabl
Sports & Expo. Auth., P.E.R.C. No.
1987), aff’d NJPER Supp.2d 195 (91
case, an interest arbitrator may d
proposal, as well as the employeeg
release time, in applying the staf
whether to award the proposal.

Finally, we consider the

[=

[~

schedules. The Borough does not
hours in any specific way, but st3
review of scheduling and proposes
language to facilitate flexibility
overtime." It seeks a determinati
its force and the difficulty in px
the current work schedule, any neg
would significantly interfere wit}

Public employers have a q
hours and days during which a sery
staffing levels at any given time
that framework, work schedules of

rule, mandatorily negotiable. Log

4/
necessarily miss six hours (
appearance is scheduled for
appearance is scheduled for
miss any time because, accoz
the midnight shift ends at 1

We also note that an officex

9.

e. Cumberland Cty.; New Jersey
87-143, 13 NJPER 492 (Y18181
72 App. Div. 1988).4/ 1In any

onsider the costs of the
I

interests in obtaining the

utory criteria and deciding

Borough’s position on work
eek to change employee work
tes that it is undertaking a
"a modification of the current
and to reduce reliance on

on that, given the small size of
loviding police coverage under
otiations over work schedules

| its managerial prerogatives.
brerogative to determine the

rice will be operated and the
during those hours. But within
individual employees are, as a
al 195, IFPTE v. State,

88 N.J.

on the midnight shift will not
bf work each time a court

the next day. If the court

1 p.m., the officer will not
'ding to Article 5, Section A,
a.m.
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10.

393 (1982). That rule generally applies in cases involving the
work schedules of police officers jand firefighters. In re Mt.
Laurel Tp., 215 N.J. Super. 108 (App. Div. 1987); see also

P.E.R.C. No. 97-80,

Maplewood Tp.,
cases cited therein.

While an employer does ndg
to control work schedules, it may
right to do so. Cumberland Cty.;
No. 84-14, 9 NJPER 558 (914232 199§
mandatorily negotiable and did nof
waiver of union’s right to negotisg
modifications of existing rules gg

However, the Borough has not propdg

contractual language. Instead, it

future intent to propose an unidern
current work schedule. As such,
permit a negotiability analysis.
(requiring clear and concise state
which a Commission determination i
Park Bd. of E4.,

P.E.R.C. No. 89-§

1989) (declining to rule on negotig
provision given its ambiguity and
meaning) .

We also decline to rule d

right to control or change work sq

23 NJPER 106 (928054 1997) and

t have a managerial prerogative
seek to obtain a contractual
P.E.R.C.

cf. Bor. of Somerville,

3) (management rights clause is
constitute an illegal blanket
te over proposed new rules or
verning working conditions).
sed sufficiently precise
s proposal is a statement of
tified modification of the
he proposal is too vague to
See N.J.A.C. 19:13-2.2(a)3
iment of the disputed matter on
s sought); see also Highland
3, 15 NJPER 100 (920047

bility of existing contract

parties’ disagreement over its

in whether the Borough has a

thedules independent of a
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contractual waiver.
have found exceptions to the rule
negotiable when the facts prove a

or change a work schedule to effeg

11.

The Commission and the Appellate Division

that work schedules are
particularized need to preserve

tuate a governmental policy.

See Irvington PBA Local #29 v. Town of Irvington, 170 N.J. Super.

539 (App. Div. 1979), certif. den.

Atlantic Highlands and Atlantic Hi

82 N.J. 296 (1980); Borough of

ghlands PBA Local 242, 192 N.J.

Super. 71 (App. Div. 1983), certif].

Jackson Tp., P.E.R.C. No. 93-4, 18

Borough of Prospect Park, P.E.R.C.

(23129 1992). While the Borough
current schedule makes it difficul
neither it nor the FOP has sought
schedule. In the absence of a spg
we cannot determine whether the Bg
to change or preserve the work sch

ORD

The FOP proposal requirirp

patrol officers on shift at all tj

negotiable.

The FOP proposal to requi
double time to a uniformed patrol
required to work alone is mandatoj

The FOP release time proy

)

ER

lg that there be two uniformed

h

den. 96 N.J. 293 (1984);
NJPER 395 (923178 1992);
No. 92-117, 18 NJPER 301
generally maintains that the

t to maintain police coverage,

a specific change in the current
cific proposal by either party,
rough has a particularized need

edule without negotiations.

mes is not mandatorily

re the payment of overtime and

officer on the road who is

ily negotiable.

posal is mandatorily negotiable.
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12.

We dismiss that part of the petition that requests a

scope-of -negotiations determinatiop with respect to the Borough'’s

work schedule proposal.

Chair Wasell,
in favor of this decision.

Klagholz were not present.

DATED:

ISSUED:

April 30, 1998
Trenton, New Jersey
April 30, 1998

BY ORDER OF THE COMMISSION

YA, Wicpel Z ~2745¢éé_,
Mtllicen; A. Wasell
Chair

Commissioners Boose,| Buchanan, Ricci and Wenzler voted
None odpposed. Commissioners Finn and




	perc 98-138

